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EXPERT’S FINDINGS IN CRIMINAL PROCEEDINGS
ON ENVIRONMENTAL CRIMES

Purpose. To highlight the problematic issues of using the expert’s findings in criminal proceedings on environ-
mental crimes, to analyze new legislative changes regarding the procedural arrangements for conducting an expert
examination in criminal proceedings, to identify their disadvantages and to provide scientifically substantiated pro-
posals for their solving.

Methodology. The results are obtained through the application of general scientific and special research methods:
system-structural, formal-logical (dogmatic), comparative, sociological, and statistical.

Findings. It has been established that in the criminal proceedings on environmental crimes the following types of
expert testimony in court are carried out: 1) forensic environmental examinations and expert assessments in the field
of environmental protection; 2) forensic examinations; 3) technical expertise; 4) other expertise. It is in these aspects
that it is necessary to disclose the essence of expertise as a means of obtaining evidence in criminal proceedings on
environmental crimes. The main reasons for the low effectiveness of the use of expert’s findings as evidence in crimi-
nal proceedings about environmental crimes are as follows: improper removal and packaging during the crime scene
examination, inspection of objects, search, temporary access to things and documents of objects that are subsequent-
ly sent by an investigator, prosecutor or counsel for conducting an expert examination in criminal proceedings on
environmental crimes; failure of investigators, prosecutors carrying out investigative (search) actions to join relevant
specialists who possess special ecological, biological, soil-agrochemical, geological, geographic, technical and other
knowledge, for the extraction and packaging of these objects; improper storage of objects that are subsequently trans-
ferred for examination; investigators and prosecutors’ delaying the deadlines to initiate the issue of conducting an
examination regarding those objects that quickly deteriorate and lose their physical properties; the lack of proper and
expert expertise in the specifics of conducting expert examinations in criminal proceedings on environmental crimes.
Using the method of system analysis and the formal-logical (dogmatic) method of research, it is proposed to con-
solidate the procedural arrangements for the appointment of an expert examination in criminal proceedings, which
was in force until March 16, 2018, in the current legislation of Ukraine. In order to increase the effectiveness of the
implementation of the principles of competition in criminal proceedings on environmental crimes, it is proposed to
supplement Art. 243 CPC of Ukraine with new provision.

Originality. The grouping of expert testimony in court carried out in criminal proceedings on environmental
crimes has been improved: 1) forensic environmental examinations and expert assessments in the field of environ-
mental protection and protection; 2) forensic examinations; 3) technical expertise; 4) other expertise.

The article analyzes the provisions of the Law of Ukraine “On Amendments to the Commercial Procedural Code
of Ukraine, the Civil Procedural Code of Ukraine, the Code of Administrative Justice of Ukraine and other legislative
acts” of October 3, 2017, No. 2147-VII, which conceptually changed the mechanism of obtaining evidence by con-
ducting an expert testimony in court in criminal proceedings. Disadvantages of this Law are identified and possible
ways of optimization of the provisions of the current criminal procedural legislation of Ukraine are proposed.

Practical value. The practical significance of the obtained results is that they can be used by the subjects of the
legislative initiative in improving the provisions of the current criminal procedural legislation of Ukraine, as well as by
practitioners during the investigation on environmental crimes.
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Introduction. Ensuring of the environmental safety is
one of the main conditions for the development of
Ukraine as a legal, democratic and independent state.
For the effectiveness of its implementation, our state
must promptly execute and implement internal and ex-
ternal policies in the field of environmental protection,
ensure proper process of implementation of the Euro-
pean standards and take into account the positive expe-
rience of other foreign countries in improving the do-
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mestic environmental legislation, as well as take all nec-
essary measures aimed at detection, investigation, dis-
closure and prevention of environmental crime.

Unfortunately, the results of the analysis of statistics
of the General Prosecutor’s Office of Ukraine regarding
the number of committed environmental crimes in the
period from January 2014 till November 2018 indicate a
widespread prevalence of environmental crimes in our
country (Fig. 1).

As we see, in 2017 the indicated rate has decreased
significantly compared with the previous years, which is
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Fig. 1. The number of registered environmental crimes in
the period from 2014 till November 2018

due, first of all, to the process of implementation of
European standards for the conservation of flora and
fauna in domestic legislation, in particular — the estab-
lishment of more severe penalties for the commission of
certain environmental crimes.

At the same time, it should be noted that the imper-
fection of the norms of the current Ukrainian legislation
in the field of environmental protection, the excessive
complexity of the investigation of environmental crimes,
high informativeness of the research objects, inadequate
training and low professionalism of individual investiga-
tors, prosecutors are the reason for the high degree of
latency of this crime category.

Besides, there is a certain tendency from 2014 till
November 2018 regarding the unsatisfactory state of
pre-trial investigation of these crimes (Fig. 2). Individu-
al interviewed practical workers (58 % of prosecutors
and 74 % of judges) also indicate the low effectiveness of
pre-trial investigation of ecological crimes.

The main reason for such a low state of law enforce-
ment practice in detecting, investigating, disclosing and
preventing environmental crimes is that individual sur-
veyed practitioners (58 % of investigators, 38 % of pros-
ecutors, 12 % of judges) are convinced that crimes in
this category do not pose a threat to public safety in
comparison with other more complex crimes (crimes of
corruption, bank, against property, in the sphere of
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Fig. 2. The state of pre-trial investigation of environmen-
tal crimes in the period from 2014 till November 2018
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drugs circulation, and others). Therefore, investigators
and prosecutors do not use all the necessary and most
effective procedural means of obtaining evidence in
criminal proceedings on environmental crimes, which
include expert testimony in court, the results of which
may establish the circumstances to be proved in crimi-
nal proceedings on environmental crimes.

In addition, as fairly pointed out by individual scien-
tists, the traditions of exploitation of natural resources,
namely the habit that has been formed for many years,
regarding the use of hunting, fishing, logging as a means
of food and building materials, have led to the fact that
infringement upon the public relations regarding pro-
tection the natural environment and the rational use of
natural resources, unlawful occupation of natural re-
sources are not even recognized as criminal [1].

Analysis of the recent research and publications. Prob-
lematic issues of conducting an examination during the
investigation of environmental crimes were studied by
A.l.Vinogradov, = M.O.Dukhno, V.O.Konovalov,
A.V.Kravchuk, V. H. Merkurisov, A. V. Oderius, V. A. Po-
pov, M. O.Selivanov, Yu. M. Turovets and others. At the
same time, the results of the scientific research of these
scientists, despite of their significant importance for the
development of science of environmental and criminal
procedural law and the improvement of law enforcement
practice, do not fully disclose the essence of expertise as a
means of obtaining evidence in criminal proceedings on
environmental crimes. In addition, all of them were car-
ried out before the adoption of the Law of Ukraine “On
Amendments to the Commercial Procedural Code of
Ukraine, the Civil Procedural Code of Ukraine, the
Code of Administrative Legal Proceedings of Ukraine
and other legislative acts” No. 2147-VII of March, 10
2017 [2], which the legislator conceptually reformed the
institution of expert testimony in court in the domestic
criminal process.

Unsolved aspects of the problem. Most of the issues
examined by the investigators in investigating environ-
mental crimes were of a purely forensic nature and,
therefore, did not cover the criminal procedural aspects
of using the expert testimony in court as evidence in
criminal proceedings on environmental crimes. At the
same time, the latest changes in the current CPC of
Ukraine have radically changed the procedural proce-
dure for the appointment of expertise in criminal pro-
ceedings. However, the relevant legislative innovations
are debatable. Their implementation, for today, only
leads to the emergence of a number of problematic is-
sues in law enforcement activities, the presence of which
does not provide the effectiveness of obtaining evidence
through the expert examination in criminal proceedings
on environmental crimes. That is why there is an urgent
need to develop theoretical and legal principles, as well
as practical recommendations for ensuring the effective
implementation of proof in criminal proceedings on en-
vironmental crimes.

Objectives of the article. Thus, the purpose of the ar-
ticle is to highlight the problematic issues of using the
expert’s findings as evidence in criminal proceedings on
environmental crimes, to analyze new legislative chang-
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es regarding the procedural arrangements for conduct-
ing an expert examination in criminal proceedings, to
identify their disadvantages and to provide scientifically
substantiated proposals for their solution.

Presentation of the main research and explanation of
scientific results. Expertise in criminal proceedings on
environmental crimes is the main manner of criminal
procedural proving, according to the results of which the
authorized subjects of criminal proceedings, depending
on their procedural status, have the opportunity to es-
tablish or refute the circumstances included in the sub-
ject of evidence in criminal proceedings on crimes pro-
vided for in Articles 236—254 of the Criminal Code of
Ukraine [3]. The list of circumstances, which are sub-
ject to proof in criminal proceedings on the said crimes,
is defined in Part 1 of Art. 91 CPC of Ukraine and provi-
sions of Articles 236—254 of the Criminal Code of
Ukraine. Taking into account the circumstances of the
committed ecological criminal offense, the investigative
situation and the proposed versions, it is subject to more
detailed concretization and detail.

In any case, the investigator, the prosecutor, and the
defense counsel deciding on the need for carrying out
expert examination in criminal proceedings on environ-
mental crimes, should determine which expertise or
complex of relevant expertise is to be carried out, which
objects need expert research, take all necessary mea-
sures for their proper ensuring in order to further trans-
fer them to an expert or expert institution, ask the expert
precisely the questions concerning the circumstances of
the committed environmental crime.

Generally, an investigator, a prosecutor, or a defend-
er in criminal investigation on environmental crimes
initiates the issue of conducting an appropriate set of
forensic examinations.

The results of the analysis of scientific sources indi-
cate that most of the scientists distinguish the following
groups of forensic examinations in criminal proceedings
on environmental crimes: 1) environmental expertise
and expertise with environmental focus; 2) technical ex-
pertise; 3) criminalistics expert examination; 4) others
[4, 5].

We share the above point of view, while taking into
account the provisions of the new legislative acts of
Ukraine in the field of environmental protection [6, 7].
However, it needs to be clarified; in particular, “forensic
environmental expertise and expertise with environ-
mental focus” should be more appropriately referred to
as “forensic environmental examinations and expertise
in the field of environmental protection”.

Forensic environmental examinations are complex
court’s examinations in criminal proceedings on envi-
ronmental criminal offenses, for which experts are in-
volved in the field of ecological, biological, soil-agro-
chemical, geological, geographic or technical expert re-
search, and others.

The results of the analysis of materials of criminal
proceedings on environmental criminal offenses provide
grounds for distinguishing the following types of forensic
environmental examinations: the study of indicators of
the impact of the economic entity on the environment;
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study of the ecological state of atmospheric air; study of
the ecological state of water objects; study of the radia-
tion situation; study of the ecological state of soil-geo-
logical objects; research of technological, technical, or-
ganizational and other reasons, conditions of occurrence
of ecological offense and its consequences; study of the
ecological state of biogeocenoses; investigation of the
circumstances of an environmental offense, and others.

Proceeding from the analysis of the current legisla-
tion of Ukraine and materials of law practice, as well as
taking into account the results of scientific research of
individual scientists [5], we consider that the subject of
forensic environmental examinations is much broader
than the subject of environmental impact assessment,
the procedure of which is determined by the Law of
Ukraine “On Environmental Impact Assessment” dat-
ed May 23, 2017 No. 2059-VIII [6] and Law of Ukraine
“On Strategic Environmental Assessment” dated March
20, 2018, No. 2354-VIII [7]. By the time of the entry
into legal force of these laws, the “environmental impact
assessment” was referred to as “environmental exper-
tise” and was regulated by the Law of Ukraine “On En-
vironmental Expertise” of February 9, 1995, No. 45/95-
VR [8], which did not fully comply with European stan-
dards of environmental protection. However, the corre-
sponding types of research should not be identified with
each other, because they differ in the grounds, order and
subjects of the conduct. Therefore, the conclusions of
the expert commissions on environmental impact as-
sessment and the conclusions of the relevant forensic
environmental examinations are not identical with each
other, since each of them has its peculiarities and differ-
ent evidentiary value in criminal proceedings on envi-
ronmental criminal offenses.

In addition to forensic environmental examinations,
the first group of examinations carried out in criminal
proceedings on environmental criminal offenses include
examinations in the field of environmental protection:
zoological; ornithological; entomological; dendrologi-
cal; forensic veterinary; fishery; ichthyological; sani-
tary-hygienic; forensic geology; water management; hy-
drometeorological.

The second group consists of technical expertise: zoo-
technical, agrotechnical, construction-technical, hyd-
rotechnical, forestry, fire-technical, forensic technologi-
cal expertise, explosive-technical, mining technical, and
others.

The third group of expert assessments that are con-
ducted in criminal proceedings about environmental
crimes includes forensic examinations: handwriting,
trasalogical, dactyloscopic, technical and forensic study
of documents, and others.

The fourth group includes all other types of forensic
examinations carried out in criminal proceedings of this
category, taking into account the circumstances of the
committed environmental crime, the investigative situa-
tion and the evidence available in the criminal proceed-
ings. This group includes: forensic, toxicological, com-
modity, chemical, radiological examination, etc.

According to the results of the expert investigation in
criminal proceedings on environmental crimes, the au-
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thorized subjects of the criminal proceedings receive an
expert opinion, which must meet the requirements of
membership, admissibility and authenticity.

The expert’s finding as a form of evidence has certain
essential features that allow distinguishing it from other
evidence documents in criminal proceedings. Such
signs of an expert’s conclusion are: 1) compliance with
the general requirements stipulated by Art. 101—102
CPC of Ukraine; 2) it is formed as the results of direct
expert research; 3) it is drawn up by an authorized per-
son who has the special knowledge necessary for con-
ducting the relevant examination; 4) it is formed on the
basis of materials provided to the expert related to the
criminal proceedings, which are necessary for conduct-
ing expert research, or relevant information perceived by
the expert directly.

The expert’s findings have no advantage over other
evidence; that is why, as any other evidence in criminal
proceedings on environmental crimes, it is subject to
mandatory review and evaluation.

In our opinion, some provisions for assessing the ex-
pert’s findings, which are set by the legislator in the spe-
cial norms of the CPC of Ukraine, are not sufficiently
successful. For example, the provision enshrined in Part
5 of Art. 101 of the CPC of Ukraine, according to which
the expert’s conclusion cannot be based on evidence
that is recognized by the court inadmissible [9], needs to
be improved.

First, according to Part 1 of Art. 89 of the Criminal
Procedure Code of Ukraine, the court decides on the
admissibility of evidence when evaluating it in the court-
room at the time of the adoption of court’s decision, so
the expert cannot predict that the evidence given to
him/her for the study is inadmissible, may base his/her
evidence on the basis of his conclusion, in other words,
to conduct research of evidence that will be considered
inadmissible. This situation is a consequence of the fact
that it is the responsibility of an expert to resolve issues
that require their special knowledge, and resolving legal
issues is not within the competence of the expert. Sec-
ondly, the investigated provision of the law is a special
case of recognition of evidence inadmissible, since the
expert’s findings based on inadmissible evidence are
those which do not meet the criterion of a proper source
of evidence (the “poisonous tree fruit” rule). In our
opinion, the institution of admissibility of evidence in
criminal proceedings is sufficiently scientifically devel-
oped, its general provisions are enshrined in the relevant
norms of the CPC (Articles 86—90), therefore, Part 5 is
expedient to exclude from the content of Art. 101 CPC
of Ukraine.

Based on the results of the analysis of materials of
criminal proceedings on environmental crimes, we can
conclude that the main reasons for the low effectiveness
of using expert findings as evidence in criminal proceed-
ings in this category are: improper removal and packag-
ing during the crime scene examination, inspection of
items, search, temporary access to the objects and docu-
ments of objects that are subsequently sent by the inves-
tigator, prosecutor or counsel for conducting an expert
examination in criminal proceedings on environmental
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evil ranks; failure of investigators, prosecutors carrying
out investigative (search) actions to join relevant spe-
cialists who possess special ecological, biological, soil-
agrochemical, geological, geographic, technical and
other knowledge, for the extraction and packaging of
these objects; improper storage of objects that are subse-
quently transferred for examination; investigators and
prosecutors’ delaying the deadlines to initiate the issue
of conducting an examination regarding those objects
that quickly deteriorate and lose their physical proper-
ties; the lack of proper and expert expertise in the specif-
ics of conducting expert examinations in criminal pro-
ceedings on environmental crimes.

Certain difficulties regarding the effectiveness of ob-
taining evidence through expert examination in criminal
proceedings on environmental crimes are also due to the
imperfection of new legislative provisions governing the
procedure for the conduct of this procedural action. It
should be noted that according to the Law of Ukraine
“On Amendments to the Commercial Procedural Code
of Ukraine, the Civil Procedural Code of Ukraine, the
Code of Administrative Judicial Procedure of Ukraine
and other legislative acts” of October 03, 2017, No. 2147-
VII, which entered into force on March 16, 2018, the
legislator introduced a number of amendments and ad-
ditions to Articles 243, 244 of the CPC of Ukraine.

In particular, the disposition of Art. 243 of the CPC
of Ukraine now provides: “An expert is involved if there
are grounds for conducting an examination on behalf of
an investigating judge or a court granted at the request of
a party to criminal proceedings”.

And the provisions of Parts 1, 2, 6 Art. 244 of the
CPC of Ukraine have the following wording:

“1. If, in order to clarify the circumstances relevant
to the criminal proceedings, special knowledge is re-
quired, the parties to the criminal proceedings have the
right to apply to an investigating judge for an examina-
tion.

2. The application shall indicate: 1) a brief statement
of the circumstances of the criminal offense in connec-
tion with which the petition is filed; 2) the legal qualifi-
cation of a criminal offense with the indication of the
article (part of the article) of the law of Ukraine on
criminal liability; 3) a statement of the circumstances,
which substantiate the arguments of the petition; 4) the
type of expert research to be carried out and the list of
questions to be asked by the expert.

The petition also encloses copies of the materials on
which the reasoning of the petition is substantiated.

6. The investigating judge satisfies the petition if the
person applying for the petition proves that it is neces-
sary to involve the expert in solving issues that are es-
sential for criminal proceedings.

The investigating judge independently determines
the expert to be involved, or the expert institution, which
should be entrusted with the conduct of the examina-
tion [2]”.

Despite the fact that the aforementioned innova-
tions, according to the conclusions of certain people’s
deputies, are “aimed at overcoming the procedural
problems that impede effective judicial protection in
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Ukraine, the improvement of the principles of legal pro-
ceedings (adversarial, dispositive, proportionate) and
procedural mechanisms (case review, prevention of
abuse of rights, implementation of the “e-court”, etc.)
[10]7, at the same time, in our opinion, their implemen-
tation, at present, only leads to a low efficiency of using
experts’ findings as evidence in criminal proceeding on
environmental crimes. This conclusion is due to the fol-
lowing.

First of all, the mentioned proposals completely
neutralize the effect of the principles of competition in
criminal proceedings. By March 16, 2018, the investiga-
tor, the prosecutor had the right to independently obtain
evidence by appointing an expert examination in crimi-
nal proceedings on environmental crimes. Instead, to-
day, investigators, public prosecutors, contrary to the
principles of competition in criminal proceedings on
environmental crimes, are groundlessly deprived of the
right. From now on, the authorized parties of the pros-
ecution to conduct the appropriate complex of forensic
examinations in criminal proceedings about environ-
mental crimes must file an application for an examina-
tion to an investigating judge who is required to consider
it within 5 days from the date of receipt of the petition to
the court (part 3 Article 244 of the CPC of Ukraine).

Secondly, until March 16, 2018, the defender as the
subject of proof in criminal proceedings on environ-
mental crimes had a number of procedural rights aimed
at obtaining an expert opinion: 1) a statement to the in-
vestigator, prosecutor about the appointment of an ex-
amination (Part 1, Article 243 CPC of Ukraine); 2) in-
volvement of an expert on contractual terms for con-
ducting an examination (Part 2 of Article 243 of the
CPC of Ukraine). In addition, Part 3 of Art. 243, part 1
of Art. 244 of the CPC of Ukraine secured an additional
guarantee, which provided the lawyer with a legal op-
portunity to apply for an expert to be sent to an investi-
gating judge in case of refusal to accept such a petition
from the investigator, the prosecutor. The fact that the
legislator secured an investigative judge the duty to con-
sider a petition of the defense party regarding the in-
volvement of an expert is quite correct, since the provi-
sions of Part 1 of Art. 243 of the CPC in Ukraine were
not properly implemented in practice, while the depri-
vation of the ability of a defense counsel to involve an
expert on contractual terms for conducting an examina-
tion certainly contradicts the implementation of the
principles of competition in criminal proceedings. In
this context, as Yu.M.Turovets and O.V.Kravchuk
rightly point out, “one of the important innovations of
the new CPC of Ukraine is the ability of the party of
defense to independently involve experts for expert ex-
amination on contractual terms, which is intended to
facilitate a more objective consideration of the case in
court. The expert’s report is submitted to the court, and
it has the same proving value when it is assessed by the
investigating judge as the conclusions obtained from the
results of investigations appointed by other parties to the
criminal proceedings [11]”. At the same time, the ab-
sence of an appropriate right of a defender in the current
CPC of Ukraine has led to the fact that individual inves-
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tigators, prosecutors, investigating judges in criminal
proceedings on environmental crimes began to refuse
the defendants to acknowledge the expert’s finding and
added to the materials of the criminal proceedings.

Thirdly, it is a controversial proposition of the legis-
lator that the investigating judge independently deter-
mines the expert to be involved or the expert institution
to which the examination should be entrusted, since in
that case the investigating judge interferes with the pro-
cess of proving in the criminal proceedings. Such inno-
vations place the parties of criminal proceedings in di-
rect dependence on the investigating judge, since the
justification and legality of the preparation of the ex-
pert’s report and the possibility of using it as evidence
that meets the requirements of admissibility and au-
thenticity, in the criminal procedural proof now will de-
pend solely on how qualified the expert involved by the
judge is. From now on, the investigating judge should
directly identify the expert institution of the Ministry of
Justice of Ukraine, the Ministry of Interior of Ukraine,
the Ministry of Health of Ukraine, State Service of
Ukraine for Food Safety And Consumer Protection, the
State Agency of Fisheries of Ukraine, the State Agency
of Water Resources of Ukraine, etc., which will be au-
thorized to conduct an examination in criminal pro-
ceedings on environmental crimes. However, in the
context of the functioning of a compelling criminal pro-
cedural proof, where the investigating judge, ensuring
the implementation of evidence by the parties to crimi-
nal proceedings, should only verify the legality and va-
lidity of the criminal procedure filed by the authorized
agents to prove the petition for the appropriate proce-
dural steps, the parties to the criminal proceedings
should be empowered to determine independently an
expert who will conduct an examination in criminal
proceedings on environmental crimes. Otherwise, the
parties to the criminal proceedings as subjects of crimi-
nal procedural evidence lose their autonomy and inde-
pendence when using such a vowel to obtain evidence as
an expert examination.

Fourthly, the imperfection of the proposed changes
to Art. 243, 244 of the CPC of Ukraine is also due to the
fact that the legislator did not give the victim a norma-
tive opportunity to involve an expert for conducting an
examination in criminal proceedings, which, in turn,
causes some significant difficulties for the relevant sub-
ject in obtaining evidence by the said procedural means.

Thus, we can conclude that the changes proposed by
the legislator to Art. 243, 244 of the CPC of Ukraine are
ungrounded and do not provide an adequate level of
implementation of the principles of competition in
criminal proceedings on environmental crimes. Accord-
ing to our opinion, the wording of Art. 243, 244 of the
CPC of Ukraine, which was in force until March 16,
2018, should be restored, while taking into account the
proposals we have made, which are directly based on
those problematic issues that arose in law enforcement
activities during the investigation of ecological crimes
and needed an urgent settlement.

So, in practice, during the investigation of environ-
mental crimes, there are occasions when lawyers appeal
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to investigators, prosecutors to engage an expert, but re-
ceive refusals on the grounds that the expert has already
been involved in the issues they have raised and the cor-
responding findings are in the materials of the criminal
proceedings. In some cases, defenders will find out the
expert’s findings in the materials of criminal proceed-
ings only at the stage of opening materials to the other
party (Article 290 of the Criminal Procedure Code of
Ukraine). In this regard, defenders are deprived of the
opportunity to get acquainted with the expert’s findings
in due time and use it properly in the criminal proceed-
ings to prove environmental crime. This situation is due
to the fact that the current CPC of Ukraine does not
provide for the provision according to which the investi-
gator and the prosecutor were obliged to inform the law-
yer about involving an expert. It is noteworthy that in
the CPC of Ukraine 1960 this issue was quite clearly
regulated. According to Art. 197 CPC of Ukraine 1960,
when appointing and conducting an examination, the
accused had the right: 1) to challenge the expert; 2) to
request the appointment of an expert from among the
specified persons; 3) to ask for additional questions be-
fore the examination; 4) to give an explanation to the
expert; 5) to submit additional documents; 6) to get ac-
quainted with the materials of the examination and the
expert’s findings upon completion of the examination;
7) to apply for the appointment of a new or additional
examination.

The accused, at their request, was able to allow by
the investigator to be present at an expert’s examination
of individual studies and to provide an explanation.

The investigator was obliged to make the accused
aware of the decision on the appointment of an expert
examination and to explain him his rights established by
this article, on which the protocol was prepared, observ-
ing the requirements of Art. 85 of the CPC of Ukraine
1960 [12]. The relevant procedural arrangement for the
appointment of an examination fully corresponded to
the needs of law enforcement practice during the inves-
tigation of environmental crimes.

Using the formal-dogmatic (juridical and techni-
cal), social and comparative methods of research, we
have established that the criminal procedural legislation
of certain foreign countries also establishes such rights
of the suspect, his/her counsel when appointing and
conducting an examination, and also establishes the
duty of the investigator, the prosecutor to acquaint the
suspect (accused), his/her counsel with the decision on
the appointment of the examination: Part 3 of Art. 199,
art. 202 CPC of the Kyrgyz Republic [13]; Art. 247
CPC of the Republic of Armenia [14]; Part 4 of Art.
272, Part 1 of Art. 274 CPC of the Republic of Kazakh-
stan [15]; Part 1 of Art. 145 CPC of the Republic of
Moldova [16]; Part 3 of Art. 196, Art. 198 CPC of the
Russian Federation [17]; Art. 291 CPC of the Republic
of Turkmenistan [18]; Art. 268 CPC of the Republic of
Azerbaijan [19]; Part 4 of Art. 227, Art. 229 CPC of the
Republic of Belarus [20] and others. In view of the
above, we consider it appropriate to provide the rele-
vant provision also in the current CPC of Ukraine. It
should be noted that 80 % of judges, 56 % of prosecu-
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tors and 44 % of investigators agreed with our propo-
sals.

Conclusions. We have established that in the crimi-
nal proceedings on environmental crimes the following
types of expert testimony in court are carried out: 1) fo-
rensic environmental examinations and expert assess-
ments in the field of environmental protection; 2) foren-
sic examinations; 3) technical expertise; 4) other exper-
tise. In such aspects it is necessary to disclose the es-
sence of expertise as a means of obtaining evidence in
criminal proceedings on environmental crimes.

The subject of forensic environmental examinations
is much wider than the subject of environmental impact
assessment, the procedure for which is determined by
the Law of Ukraine “On Environmental Impact Assess-
ment” of 20.05.2017 No. 2059-VIII and the Law of
Ukraine “On Strategic Environmental Assessment”
dated March 20, 2018 No. 2354-VIII. By the time of the
entry into force of these laws, the “environmental im-
pact assessment” was referred to as “environmental ex-
pertise” and was regulated by the Law of Ukraine “On
Environmental Expertise” of February 9, 1995
No. 45/95-VR, which did not fully comply with Euro-
pean standards in the field of environmental protection.
However, the corresponding types of research should
not be identified with each other, because they differ in
the grounds, order and subjects of the conduct. There-
fore, the conclusions of the expert commissions on en-
vironmental impact assessment and the conclusions of
the relevant forensic and ecological examinations are
not identical with each other, since each of them has its
own peculiarities and different probative value in crimi-
nal proceedings on environmental crimes.

The main reasons for the low effectiveness of using
experts’ findings as evidence in criminal proceedings
about environmental crimes are: improper removal and
packaging during the crime scene examination, inspec-
tion of objects, search, temporary access to things and
documents of objects, which are subsequently sent by
the investigator, the prosecutor or a counsel for con-
ducting an expert examination in criminal proceedings
on environmental crimes; failure of investigators, pros-
ecutors carrying out investigative (search) actions to join
relevant specialists who possess special ecological, bio-
logical, soil-agrochemical, geological, geographic,
technical and other knowledge, for the extraction and
packaging of these objects; improper storage of objects
that are subsequently transferred for examination; in-
vestigators and prosecutors’ delaying the deadlines to
initiate the issue of conducting an examination regard-
ing those objects that quickly deteriorate and lose their
physical properties; the lack of proper and professional
knowledge about the specifics of conducting expert ex-
aminations in criminal proceedings on environmental
crimes.

In order to ensure the effectiveness of obtaining
proofs in criminal proceedings on environmental crimes
by conducting an examination, we consider it expedient
to consolidate the procedural arrangements for the ap-
pointment of the examination in the current Ukrainian
legislation, which was in force until March 16, 2018, at
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the same time it needs to be substantially improved tak-
ing into account the positive experience of certain for-
eign countries. That is why we offer to add the following
provision to Art. 243 of the CPC of Ukraine: “If an ex-
pert is involved, the party of protection, the victim, the
representative of the legal entity in respect of which the
proceedings are being conducted, have the right: 1) to
engage the expert to get acquainted with the decision on
the appointment of an expert examination and to re-
ceive explanations of their rights, as a protocol is drawn
up; 2) to make a statement to the expert or a petition for
removal from the examination of the expert institution;
3) to apply for appointment as experts of the persons
specified by them or employees of specific expert institu-
tions; 4) to apply for additional questions to the expert
or clarification of the ones already set; 5) to provide ad-
ditional things, documents for conducting an examina-
tion; 6) to attend the expert examination with the per-
mission of the investigator, the prosecutor and receive
an explanation during the examination; 7) to get ac-
quainted with the expert’s report or the message of im-
possibility to provide such a conclusion.

The investigator or the prosecutor is obliged to ac-
quaint the party of protection, the victim, the represen-
tative of the legal entity in respect of which the proceed-
ings are conducted, with the decision on the appoint-
ment of an examination and explain to them their rights
as envisaged in Part 4 of this Article, which was the pro-
tocol with observance of the requirements of Art. 104 of
this Code.

The investigator, the prosecutor must inform the de-
fense party, the victim, the representative of the legal
entity in respect of whom the proceedings are conduct-
ed, with the expert’s findings within three days from the
date of receipt, and provide him with a copy of the ex-
pert’s findings, certified in the established manner.

If an examination was conducted to notify the per-
son of the suspicion, the investigator, the prosecutor
must inform them with the decision on the appointment
of the expert examination, the expert’s findings, provide
a copy of the expert’s findings, certified in the prescribed
manner, and clarify their rights immediately after notifi-
cation of suspicion in the presence defender”.
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Meta. BucBiTauTtu npo6ieMHi MUTaHHS BUKOPUC-
TaHHS BHUCHOBKIB €KCIIepTa y KPUMiHAIBHUX IIPOBAa-
JIDKEHHSIX TIPO €KOJIOTiIYHi 3JI04MHM, TIpoaHasidyBaTu
HOBi 3aKOHONaBYi 3MiHU IIOAO MPOLECYaTbHOIO IO-
PSIIKY TIPOBAIKEHHS €KCIIEPTU3U Y KPUMIiHAJTBHOMY
NpOBaIXKEHHIi, BUSIBUTHU 1X HEIOJIiKM Ta HaJaTU HAyKO-
BO-OOI'PYHTOBAHI MPOMO3KLIii II[0/10 iX BUPILIEHHSI.

Metomuka. Pe3ynbTaty oTpuMaHi IUISIXOM 3aCTO-
CyBaHHS 3arajJbHOHAYKOBMX 1 CIIeLliaJIbHUX METOMIiB
JOCTIIKEHHSI: CUCTEMHO-CTPYKTYPHUIA, (hOpMabHO-
JIOTiYHUI (IOrMaTUYHMIT), KOMITApaTUBICTChKUIA, CO-
LiOJOTIYHUIA, CTATUCTUYHUIA.

PesyabTatu. BcTaHoBIEHO, 110 Y KpPUMiHAJIBHUX
MPOBAIKEHHSIX PO €KOJIOTIYHI 3JI0UMHU TTPOBOASITHCS
Taki BUAU CYHOBUX €KCHEPTU3: 1) CynoBO-eKOJIOTiuHi
eKCITepTU3U Ta EKCTICPTU3U Y chepi OXOPOHU i 3aXUCTY
TMOBKIJUIS; 2) KPUMIiHATICTAYHI €KCIIEPTU3H; 3) TeXHiU-
Hi ekcriepTusu; 4) iHmi ekcrieptusu. CaMe B TAKUX ac-
neKTax MoTpPiOHO PO3KPUBATU CYTHICTh €KCIIEPTU3 K
3aco0iB OTpMMaHHS J0Ka3iB y KPUMiHAIbLHUX ITPOBa-
JDKEHHSIX TIpO €KOJIOTiuHi 37104MHU. BcraHoBieHi
OCHOBHi MPUYMHU HU3BbKOI e€(PEeKTUBHOCTI BUKOPUC-
TaHHSI BUCHOBKIB €KCIIEPTiB SIK J0Ka3iB Y KpUMiHaJb-
HUX TIPOBAIKEHHSIX TTPO €KOJIOTIUHI 3JTOYMHU, TKIUMU
€: HeHaJIeXKHe BUJIYYEHHS Ta yIaKyBaHHSI ITiJ1 yac Mpo-
BEIEHHSI OLJISIAY MiclLsl MOJil, orisiay nmpeaMeTiB, 00-
IIYKY, TUMYAaCOBOTO AOCTYITYy IO pedeil i TOKYMEHTIB
00’€KTiB, 110 B MOJAJIbILIOMY HAMPABJSIIOTHCS CAIIUUM,
MIPOKYPOPOM YU 3aXMCHHKOM IS TIPOBEICHHS €KC-
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MepTU3n Y KpUMMiHAJbHUX MPOBAIKEHHSIX TIPO €KOJIO-
TiYHi 3JI0YMHM; He3aJydeHHS CIiIYMMU, TIPOKYpOpaMu
IIO TIPOBEACHHS CiMUMX (PO3IIYKOBUX) Mili BiIITOBIilI-
HUX (axiBIIliB, SKi BOJOMIIOTh CHEliaJbHUMM €KOJIO0-
TYHUMHU, OIOJOTIYHMMHU, TPYHTOBO-arpoOXiMiYHUMMU,
reoJIOTiYHUMU, TeorpaiyHUMM, TEXHIYHUMU Ta iH-
UMW 3HAHHSMM, IJISI BWIYYEHHS i ymakyBaHHS 3a-
3HaYeHUX 00’€KTiB; HEHaJIeXKHE 30epiraHHs 00’€KTiB,
10 B MOAAJIBILIOMY TTePEAAIOTHCS 111 TPOBEACHHS €KC-
MepTU3K; 3aTSATYBAHHS CAiAYUM, MPOKYPOPOM CTPOKiB
IIOJO iHiL[ilOBAaHHS MUTAHHS MPO MPOBEACHHS €KC-
MepPTU3HN BiTHOCHO TUX 00’ €KTIB, 110 IIBUAKO MCYIOTh-
csl Ta BTpayaroTh CBOI (Di3MUYHI BJIACTUBOCTI; BIACYT-
HICTb y €KCITEPTiB HaJIeXXHUX KOMITJIEKCHUX i (haxoBUX
3HaHb IONO CHEIU(MIKM TMPOBEIECHHS EKCIEPTU3 Y
KpUMiHaJIbHUX MIPOBAIKEHHSIX PO €KOJIOTIYHI 3J10YK-
HU. BUKOpHUCTOBYIOUM METOA CHUCTEMHOTO aHajidy i
¢GopMaNbHO-JIOTIYHUI (IOTMAaTUYHUIT) METOA JO0CTi-
JKEHHSI, 3aPOIMOHOBAHO 3aKPIiMIUTU Y YUHHOMY 3aKO-
HOJABCTBI YKpaiHU mpolecyaabHUI OPSI0K MpU3Ha-
YeHHSI eKCIepTU3U Yy KpUMiHaJbHOMY TPOBAJIKEHHI,
110 AisiB 10 16 6epesnst 2018 p. st minBUIieHHS edeK-
TUBHOCTI peaii3allii 3acaav 3MarajbHOCTI y KpUMi-
HaJIBHUX TIPOBAIKEHHSIX PO eKOJIOTIYHI 3JTOYMHHM 3a-
npornoHoBaHo goroBHUTH cT. 243 KITK Ykpainu Ho-
BUM ITOJIOKCHHSIM.

HaykoBa HOBM3HA. YoocKoHajeHa rpymnodikaitis
CYIOBHUX €KCIIEPTHU3, 110 MPOBOASATHCS Y KPUMiHATbHUX
MPOBAIKEHHSIX PO €KOJIOTiuHi 37104MHU: 1) cyaoBoO-
€KOJIOTiUHi eKCIIepTU3H Ta eKCIepTU3n y cepi oxopo-
HU # 3aXUCTY JOBKULIS; 2) KPUMiHATICTUYHI eKCrep-
TU3U; 3) TeXHiYHi ekcrnepTusu; 4) iHIli eKCMepTU3M.
ITpoananizoBaHi MoJjiokeHHs1 3aKOHY Ykpainu ., ITpo
BHECEHHS 3MiH 10 ['ocnogapchKoro mpolecyaibHOro
Konekcy Ykpainu, LIMBUTBHOTO MpPOLIECYaTbHOTO KO-
nekcy Ykpainu, Konekcy aamiHiCTpaTMBHOTO Cyno-
YMHCTBA YKpaiHM Ta iHIIMX 3aKOHOHABYMX aKTiB“ Bif
03 xxoBTHS 2017 p. Ne 2147-VII, SKM KOHIIETITYaJTbHO
3MiHEHO MeXaHi3M OTpUMaHHS JOKa3iB LLJISIXOM IPO-
BEACHHSI eKCIIePTU3U Y KpUMiHAJIbHOMY ITPOBaJI>)KEHHI.
Bussieni Hemponiku 11boro 3akKoHy i 3alpONOHOBaHI
MOXKJIMBI IIISIXW ONTUMIi3allii MOJI0XeHb YUNHHOTO KPH-
MiHaJbHOTO ITPOLIECYaIbHOTO 3aKOHOAABCTBA Y KpaiHU.

IIpaktnuHa 3HaumMmicTh. [lpakTuyHe 3HauYeHHS
OTPUMAHUX PE3YJIbTATiB MOJISITAE B TOMY, 1110 BOHU MO-
KyTb OyTU BUKOPUCTaHi Cy0’€KTaMU 3aKOHOMIABYOI iHi-
LiaTBU TIPU YIOCKOHAJICHHI TTOJIOKEHb YUHHOTO KPH-
MiHaJILHOTO MPOLECYyaJIbHOTO 3aKOHOIABCTBA YKpai-
HHM, a TaKOX NPaKTUIHUMU TIpalliBHUKAMU ITiJ 4ac
PO3CJIiIyBaHHS €KOJOTIYHUX 3JIOYMHIB.

Kimouosi cioBa: exonoeiuni 3n04unu, dokas, excnep-
musa, po3caioye8anHs, ekcnepm
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Heab. PaccMoTpeTh TpoOJIeMHBIE BOIPOCHI HC-
MO0JIb30BaHMS BbIBOAOB 9KCHEPTA MO YIOJOBHBIM MPO-
M3BOACTBAM 00 5KOJIOTUUECKUX MPECTYIIEHUSX, TPO-
AHAJIM3UPOBATh HOBBIE 3AKOHOJNATEIbHBIE U3MEHEHMUS
OTHOCUTEJIbHO MPOLIECCYaTbHOIO MOPsiAKa MPOU3BO/I-
CTBa BKCMEPTU3bl B YTOJIOBHOM MPOMW3BOACTBE, BbIsi-
BUTb UX HEMOCTAaTKX U MPEIOCTaBUTh HAYYHO 0OOCHO-
BaHHbIE MPEUTOKEHUS 110 UX PEIICHUIO.

Metoauka. Pe3yabTaThl Moay4eHbl MyTeM MpUMe-
HEHMUS OOILIEHAYYHBIX U CITeIIUATIbHBIX METOIOB UCCTIE-
JIOBaHUS: CUCTEMHO-CTPYKTYPHBIN, (hOpMaTbHO-JIOTU-
YecKuid (IorMaTu4ecKuit), KoMnapaTuBUCTCKUM, CO-
LAOJIOTUYECKU U, CTATUCTUIECKUNA.

Pe3yabTaTbl. YCTaHOBJIEHO, YTO B YTOJOBHBIX MPO-
1eccax 00 5KOJIOTUYECKUX MPECTYIIEHUSIX TPOBOAST-
CsI TaKH€ BUIIBI CYIEOHBIX 9KCIIEPTH3: 1) CyneOHO-9K0-
JIOTMYECKME SKCIIePTU3BI U SKCIIEPTU3HI B chepe oxpa-
HBI M 3alllUThl OKpYyXKalollleil cpeanl; 2) KpUMUHATIN-
CTUYECKHE SKCMIEPTU3BI; 3) TEXHUUECKUE IKCIIePTU3BI;
4) npyrue skcnepTusbl. IMEHHO B TakKuX acriekTax
HY>KHO PacCKpbIBaTh CYIIIHOCTb SKCIIEPTU3 KaK CPEICTB
MOJTy4YEeHUsT JOKA3aTEIbCTB MO YTOJOBHBIM MPOU3BO/I-
CTBaM 00 3KOJIOTMYECKUX MPECTYIJIEHUSIX. YCTaHOB-
JIeHbl OCHOBHBIE MPUYMHBI HU3KOHN 3(PPeKTUBHOCTU
MCIT0JIb30BaHUS BBIBOJOB 3KCIIEPTOB B KAUYECTBE IOKA-
3aTEeJIbCTB M0 YTOJOBHBIM IMPOU3BOACTBAM 00 9KOJIOTH-
YECKUX MPECTYIIEHUSIX, KOTOPBIMMU SIBJISIIOTCS: HEHAl-
JIeXalllee U3bsITUE U YIaKOBKa BO BPeMsI TIPOBEICHUS
OCMOTpa MeCTa MPOUCILIECTBUS, OCMOTpA MPEIMETOB,
00bICKa, BP€MEHHOTO JOCTYyTIa K BelllaM 1 TOKyMEeHTaM
OOBEKTOB, KOTOpbIE B NaJbHEWIIEM HaIPaBISIOTCS
cjenoBatejieM, MPOKYPOPOM WM 3alIUTHUKOM [UIsI
MPOBEIEeHUs SKCIEePTU3bI MO YTOJOBHBIM MPOU3BOI-
CTBaM 00 3KOJIOTMYECKUX MPECTYTUICHUSIX; HETIPUBIIE-
YEHUE CJIeN0BaTeIsIMU, MPOKYpPOpaMU K MPOBEICHUIO
CJEACTBEHHBIX (PO3BICKHBIX) IE€HUCTBUI COOTBETCTBY-
IOIIKUX CIELUATMCTOB, O0JadaloIMX CHElUaTIbHBIMU
9KOJIOTUYECKUMU, OMOJIOTUYECKUMU, TOYBEHHO-ar-
POXUMHMYIECKUMH, TCOJIOTUICCKUMU, TeorpaduiecKm-
MM, TEXHUYECKUMU U IPYTUMU 3HAHUSAMMU, U U3BJIE-
YeHMS 1 YITAaKOBKM YKa3aHHbBIX 00bEKTOB; HEHAIeXKa-
111ee XpaHeHHEe 00bEKTOB, KOTOPhIC B JAJIbHENIIIEM TIe-
penaoTCs ISl TIPOBENECHUST IKCIEPTU3BI; 3aTITMBAHUE
cjenoBartesieM, MIPOKYPOPOM CPOKOB 00 MHUIIMUPOBA-
HUU BOIPOCA O MPOBEACHUU SKCIEPTU3bI B OTHOIIE-
HUU TeX O0BEKTOB, KOTOPbIE OBICTPO MOPTSITCS U TePsi-
10T CBOU (pU3UYECKUE CBOMCTBA; OTCYTCTBUE Y IKCIIEP-
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TOB HaUICKAIINX KOMIDICKCHBIX M MPO(heCcCHOHATh-
HBIX 3HAHWH O cieIMUKE TTPOBEACHUS 3KCIIEPTHU3 10
YTOJIOBHBIM ITPOM3BOACTBAM 00 3KOJIOTMYECKUX ITIpe-
cTyruieHusIX. MIcrmomb3yst MeTo CMCTEMHOTO aHaIn3a 1
(GopMabHO-TOTUYECKU (JOTMAaTUYECKUIT) METOJ, UC-
cJenoBaHusl, MpeaiaraeTcsl 3aKpernuTh B NEHCTBYIO-
IEM 3aKOHOJATEeJbCTBE YKPaWHBbI IpOlieCCyalbHbIN
MOPSIAOK HAa3HAUYEHMST SKCMIEPTU3bI B YTOJOBHOM TpO-
MU3BOJICTBE, KOTOPHI neiicTBoBai 10 16 mapra 2018 1.
s moBbileHUs 3P HEKTUBHOCTU peainu3alii OCHO-
BBI COCTSI3aTEJIbHOCTH B YTOJIOBHEIX ITpolieccax 00 3K0-
JIOTUIECKUX TIPECTYIUICHUSX TPEIIOXEHO TOMOTHUTh
cT. 243 VIIK YkpanHBI HOBBIM ITOJIOKEHUEM.

Hayuynas HoBHM3HA. YCOBEpIIeHCTBOBAaHA TPYIIIIO-
duxkanmsa cymneOHBIX BSKCIEePTH3, IIPOBOIUMEBIX IIO
YTOJOBHBIM ITPOMU3BOICTBAM 00 3KOJOTMYECKMX Mpe-
CTyIUIeHUsIX: 1) cyneOHO-3KOJI0TMYeCKUe IKCIePTU-
3bl M 9KCMEPTU3bI B chepe oXpaHbl U 3aLIUTHI OKPY-
JKarolle cpenpl; 2) KpUMUHAIMCTUYECKUE BKCIep-
TU3bI; 3) TEXHUUYECKUE DKCMEpPTU3bl; 4) Apyrue sKkc-
neptusbl. [IpoaHanM3uMpoBaHbl TOJOXEHUS 3aKoHa
VYkpaunsl ,,O BHECEHUU U3MEHEHUI B XO035HACTBEH-
HBII IIpolecCcyalbHBIN KOAeKC YKpauHbl, ['paxkmaH-
CKMII mpolueccyalbHbIli Koaekc YkpauHbl, Koaekc
aIMUHUCTPATUBHOTO CYIOTIPOU3BOJACTBA YKPAWUHBI U
JIpyrue 3aKoHoIaTeJabHBIe aKThI“ OT 3 okTa6ps 2017
Ne 2147-VII, XOTOpBIM KOHILIETITYaIbHO U3MEHEH Me-
XaHU3M TIOJyYEeHUSI M0Ka3aTeJIbCTB IyTEeM ITPOBEIC-
HUSI 3KCTIEPTU3bI B YTOJOBHOM ITPOU3BOACTBE. BhIsSIB-
JIEHbl HEIOCTAaTKU 3TOT0 3aKOHA U MPeIJOXKeHbl BO3-
MOXHBbIE TTyTU ONTUMM3ALMU MMOJIOKEHUI NefCTBYIO-
IIEr0 YrojOBHOIO MPOLECCYaJbHOIO 3aKOHOIATEJNb-
CTBa YKpauHBbI.

IIpakTuyeckas 3HaYnMocTb. [IpakTuyeckoe 3Haue-
HUe€ MOJIYYEHHBIX Pe3YJIbTAaTOB 3aKJI0UaETCs B TOM, YTO
OHM MOTYT OBITh UCIIOJIb30BaHHEI CYOBEKTAMU 3aKOHO-
IaTeIbHOM WHWUIIMATABBLI IIPM COBEPIICHCTBOBAHUM
ITOJIOXKEHUI NEeMCTBYIOIIETO YTOJOBHOTO IIPOIIECCY-
aJIbHOTO 3aKOHONATEIbCTBA YKPAWHBI, a TaKXKe IpaK-
TUYECKUMU pabOTHUKAMU IIPU pacciief0BaHUU 9KOJIO-
TUYECKUX IPECTYIUICHUM.

KiioueBble cj10Ba: sx0102utecKue npecmynierus, 00-
Kasamenvcmea, sKcnepmu3sa, pacciedoganue, IKCHepm

Pexomendosano do nybaikauii  dokm. rwpud. Hayk

C. C. Yepnascokum. Jlama HAOX00MHCEHHS DPYKORUCY
01.12.17.
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